STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF PROFESSI ONAL

REGULATI ON, DI VI SI ON OF REAL ESTATE,
Petiti oner,

CASE NO. 90-6199

VS.

LARRY NEI L HECKERD and JAYNE
R PHCENI X,

Respondent s.

N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings by its duly
designated Hearing Oficer, WlliamR Cave, held a public hearing in the above-
capti oned case on February 6, 1991 in C earwater, Florida.

APPEARANCES

For Petitioner: Steven W Johnson, Esquire
Depart ment of Professional Regul ation
Division of Real Estate
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802

For Respondent: Leslie M Conklin, Esquire

Phoeni x LARSON CONKLI N STANLEY & PROBST, P. A
16120 US 19 North, Suite 210
Clearwater, Florida 34624

For Respondent: Larry Neil Heckerd, Pro se
Heckerd 119 Allens Ridge Drive East
Pal m Harbor, Florida 34683

STATEMENT OF THE | SSUES

1. \Whether the license of Larry Neil Heckerd to act as a real estate
sal esman in the state of Florida should be revoked, suspended or otherw se
di sci plined under the facts and circunstances of this case.

2. \Wether the license of Jayne R Phoenix to act as a real estate
sal esperson in the state of Florida should be revoked, suspended or otherw se
di sci plined under the facts and circunstances of this case.



PRELI M NARY STATEMENT

By a two-count Administrative Conpl aint dated August 24, 1990 and fil ed
with the Division of Adm nistrative Hearings on October 1, 1990 the Petitioner
Department of Professional Regul ation, Division of Real Estate (Departnent)
seeks to revoke, suspend or otherw se discipline the Respondents’' |icense as
real estate salesmen in the state of Florida. As grounds therefor, it is
al | eged that each of the Respondents violated Section 475.25(1)(b), Florida
Statutes, and are guilty of misrepresentation, cul pable negligence or breach of
trust in a business transaction in that each separately m srepresented to the
purchasers of a hone in a flood zone the use to which a particul ar area of that
hone coul d be put.

At the hearing, the Departnent presented the testinony of Barbara Lopez,
Raf ael C. Lopez, Edward J. Shea and David Livesay. Petitioner's exhibits 1
through 5 were received into evidence.

Respondent Phoeni x testified in her own behalf but presented no other
wi t nesses. Respondent Phoeni x's exhibit 1 was received into evidence.
Respondent Heckerd testified in his own behalf but presented no other w tnesses.
Respondent Heckerd of fered no docunentary evi dence

No transcript was filed with the Division of Adm nistrative Hearings. The
Depart ment and Respondent Phoenix tinely subnmitted Proposed Findings of Fact and
Concl usi ons of Law. Respondent Heckerd waived the filing of Proposed Fi ndings
of Fact and Conclusions of Law. A ruling on each Proposed Finding of Fact
submtted by the Departnment and Respondent Phoeni x has been made as reflected in
an Appendi x to the Recommended O der

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the followi ng relevant findings of fact are made:

1. At all times material to this proceedi ng, Respondent Larry Neil Heckerd
(Heckerd) was licensed as a real estate salesman in the state of Florida
hol di ng |i cense nunber 0431546. Heckerd's license is presently in an inactive
st at us.

2. At all times material to this proceedi ng, Respondent Jayne R Phoeni x
(Phoeni x) was licensed as a real estate salesman in the state of Florida,
hol di ng I'i cense nunber 0069088.

3. At all times material to this proceeding, both Heckerd and Phoeni x were
wor ki ng under the brokerage |license of Charles E. Earhart of Charles Earhart
Real ty.

4. During June 1988 the owners of the property located at 317 Lagoon
Drive, Ozona, Pinellas County, Florida retained Charles Earhart Realty to |ist
and sell the property. Heckerd was the listing agent and prepared the multiple
listing service (M.S) information sheet on this property.

5. Sonetime before Decenber 8, 1988, Rafael C. Lopez and his wi fe, Barbara
Lopez were driving through the nei ghborhood and viewed the property at 317
Lagoon Drive, zona, Florida during an "open-house". Rafael and Barbara Lopez
were aware at this tine that the property was in a flood zone, and there were
certain restrictions on the use of this property.



6. Phoeni x was the sal esperson present at the "open-house" and was advi sed
by the Lopezes that they were | ooking for a 4-bedroom honme so that Rafael Lopez
coul d convert one of the bedroons into an office.

7. Before showi ng the Lopezes through the house, Phoeni x provided them
with the M.S information sheet prepared by Heckerd. This sheet described a 3-
bedroom stilt house with a 4-car garage and a 10'6" x 19' gane roomon the first
| evel .

8. On the day the Lopezes were shown the house the game room was encl osed
and was being used as a storage room Shelving was built on all of the wall
space, and the only visible electrical outlet was a single bulb ceiling Iight
with a pull string switch. Additionally, there were no phone lines or phone
jacks visible in this room

9. \While showi ng the Lopezes this honme during the open-house, Phoenix
never suggested, inferred or advised the Lopezes that this room coul d be
converted into, or utilized as, an office.

10. The Lopezes left after viewi ng the home w thout any conmtnment on the
purchase of the house, and Phoeni x did not expect to hear fromthem agai n since
the house did not neet their stated needs.

11. However, the Lopezes did contact Phoeni x, and on or about Decenber 8,
1988 entered into a Contract For Sale And Purchase (contract) wi th Bonnie
Conover as seller.

12. The contract was prepared by Phoenix, and it referred to the "gane
roonf as the "downstairs storage area"

13. The contract called for the closing to be on January 31, 1989, and on
t hat day, Heckerd and Phoeni x gave the Lopezes a "wal k-t hrough” inspection of
t he house.

14. During the wal k through inspection it was evident that the so called
ganme room was being used as a storage area, since boxes were packed on all the
shel ves and on the fl oor

15. Again, the only electrical outlet that could be observed that day was
a single bulb ceiling light with a pull-string switch. A though it was |ater
determ ned that there were no other electrical outlets in this roomand that
there were no phone jacks or phone lines in this room that could not have been
determ ned during the walk through inspection because of the boxes being
stacked agai nst the walls.

16. During the wal k through inspection, Heckerd pointed out to Rafael
Lopez the electrical outlets on the walls in the garage, and their unusual high
pl acenent on the wall was due to the mean high water |evel established for the
flood zone in this area.

17. Heckerd thought the storage area could be used as a gane room and he
may have referred to the storage area as a ganme roomduring the wal k through
i nspection on January 31, 1989. However, Heckerd did not advise the Lopezes
that the storage area could be used as an office.



18. Likew se, Phoenix did not advise the Lopezes that the storage area
coul d be used as an office.

19. During the wal k-through inspection on January 31, 1989, neither
Phoeni x nor Heckerd, while together or apart, heard either or both of the
Lopezes discuss or refer to using the storage area as an office.

20. After purchasing the house the Lopezes converted the storage roominto
an office, and on July 25, 1989 was issued a notice of violation for the use of
the storage area as an office in that such use was an all eged violation of
Section A107 of the Standard Buil ding Code or Pinellas County O dinance 77-12 as
amended.

21. Rafael Lopez abated the alleged violation without requesting a
hearing, and there was no further action taken to determne if the use of the
storage area as an office was in fact a violation of the building code or the
county ordi nance.

22. Neither Section A107 of the Standard Buil di ng Code or Pinellas County
Ordi nance 77-12, as anended, were placed into evidence or made a part of the
record by subnmitting themfor official recognition

23. There was insufficient evidence to show that the use of the storage
area as an office or a gane roomwas in fact a violation of the building code or
t he county ordinance.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter of this proceedi ng pursuant to Section 120.57(1),
Fl orida Statutes.

25. Section 475.25(1), Florida Statutes, enpowers the Florida Real Estate
Conmmi ssi on (Conmmi ssion) to revoke, suspend or otherw se discipline the license
of a real estate salesman if he or she is found guilty of any one of those
enunerated acts listed in Section 475.25(1)(a-p), Florida Statutes.

26. Section 475.25(1)(b), Florida Statutes, provides in pertinent part as
fol | ows:

(b) Has been guilty of fraud, m srepresenta-
tion, conceal ment, false prom ses, fal se pre-
tenses, dishonest dealing by trick, scheme or
devi se, cul pabl e negligence, or breach of trust
in any business transaction . . . has violated
a duty inposed upon himby |law or by the terns
of a listing contract, witten, oral, express
or inplied, in a real estate transaction .

27. In a disciplinary proceeding, the burden is upon the regul atory agency
to establish facts upon which its allegations of m sconduct are based by clear
and convincing evidence Ferris v. Turlington, 510 So.2d 293 (Fla. 1987). The
Departnment has failed to sustain the burden on both counts of the Administrative
Conpl ai nt .



28. First, the Petitioner has failed to prove by clear and convincing
evi dence that the use of the storage area on the first |level of the honme as an
office or as a gane roomwas in fact a violation of the building code or the
county ordinance as alleged in the Adm nistrative Conplaint. Secondly, assum ng
arguendo that a violation of the building code or the county ordi nance has been
proven, there is still a lack of clear and convincing evidence that Heckerd's or
Phoeni x' s conduct viol ated Section 475.25(1)(b), Florida Statutes. The
purchasers were on notice fromthe very beginning that this house was in a fl ood
zone area, and that there may be certain restrictions placed on the use of this
property. Knowing this, the purchasers nmade no effort to inquire about such
restrictions fromthe appropriate county official, nor did they specifically
i nqui re of Heckerd or Phoenix as to such restrictions.

RECOMVENDATI ON
Havi ng consi dered the foregoing Findings of Fact and Concl usions of Law, it
is reconmmended that the Petitioner enter a Final Order finding the Respondents
not guilty of violating Section 475.5(1)(b), Florida Statutes, and that both
Count | and Count Il of the Adm nistrative Conplaint be dism ssed.

RECOMVENDED this 7th day of March, 1991, in Tall ahassee, Fl orida.

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 7th day of March, 1991.

APPENDI X TO RECOMWENDED CORDER, CASE NO 90-6199
The followi ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted

by the parties in this case.

Rul i ngs on Proposed Findi ngs of Fact
Submitted by the Petitioner

1. Not necessary.

2.-3. Adopted in Findings of Fact 1 and 2, respectively.

4. Adopted in Findings of Fact 5, 6, and 7.

5. First sentence adopted in substance in Finding of Fact
5. Second sentence rejected as not being supported by
substanti al conpetent evidence in the record.

6. Adopted in Finding of Fact 8 but nodified.

7. First sentence adopted in Finding of Fact 13. The

second sentence is rejected as not being supported by
substantial conpetent evidence in the record. The third
sentence is neither material nor relevant.



10.
11.-12.

13.
14.
15.
16. - 17.

18.

- 6.
- 8.

eNgaRbME

10.

12.
13. -15.
16.
17.-18.
19.

20.
21.-24.

25.
26.

27.

28.-29.

Nei ther material nor relevant.

Adopt ed Fi ndi ng of Fact 19, but nodified.

Nei ther material nor relevant.

Rest at enent of testinony, not a finding of fact, but see
Fi ndi ng of Facts 21, 22 and 23.

Rest at enent of what Phoeni x said to investigator, not a
finding of fact but see Fi ndi ngs of Fact 6 and 9,

ot herwi se not material or relevant.

Adopted in Finding of Fact 7 but nodified.

Adopted in Findings of Fact 18 and 19 but nodifi ed.
Rest at enent of testinony, but see Findings of Fact 16,
17 and 19.

Rej ected as not being supported by substantial conpetent
evidence in the record.

Rul i ngs on Proposed Fi ndi ngs of Fact
Submitted by the Respondent

Not necessary.

Adopted in Findings of Fact 1 and 2.

Adopted in Finding of Fact 4 but nodified.

Nei ther material nor relevant.

Adopted in Findings of Fact 5 and 6, respectively.
Rest at enent of testinony, not stated as a finding of
fact, but see Finding of Fact 6.

Adopted in Finding of Fact 7.

Rest at enent of testinony, not stated as a finding of
fact, but see Finding of Fact 9.

Uncl ear as to whether a finding of fact, but see Finding
of Fact 8, 9, 14, 15, 17, 18 and 19.

Adopted in Finding of Fact 8, 11, 12 and 13 but
nodi fi ed.

First sentence adopted in Finding of Fact 13. Second
sentence a restatenment of testinony and not a finding of
fact, but see Findings of Fact 17, 18 and 19.

Not material or relevant.

More a restatenent of testinony than a finding of fact,
but see Findings of Fact 9, 17, 18 and 19.

Adopted in Finding of Fact 20 but nodified.

More of a restatenment of testinony than a finding of
fact, but see Findings of Fact 20, 21 and 23.

Adopted in Finding of Fact 22 but nodified.

More of a restatenment of testinony than a finding of
fact, but see Finding of Fact 6.

More of a restatenment of testinony than a finding of
fact, but see Findings of Fact 9, 17, 18 and 19.

More of a restatenment of testinmony than a finding of
fact, but see Findings of Fact 17 and 19.

COPI ES FURNI SHED:

Steven W Johnson, Esquire
DPR- Di vi sion of Real Estate

400 W\est

Robi nson Street

Post O fice Box 1900

O | ando,

FL 32802



Leslie M Conklin, Esquire
LARSON CONKLI N STANLEY

& PROBST, P. A

16120 US 19 North, Suite 210
Clearwater, FL 34624

Larry Neil Heckerd

c/o Miultinmax, Inc.
15673 60th Street North
Clearwater, FL 34620

Larry Neil Heckerd
119 All ens Road Drive East
Pal m Har bor, FL 34683

Jack McRay, General Counsel

Depart ment of Professional
Regul ati on

1940 North Monroe Street

Tal | ahassee, FL 32399-0792

Darl ene F. Keller, D vision Director
Di vi sion of Real Estate

400 West Robi nson Street

Post O fice Box 1900

Ol ando, FL 32801

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN VWHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOVE AGENCI ES ALLOW A LARCGER PERICD WTHI N WHI CH TO SUBM T
VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMVENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



